
FOR INTERNAL AFP USE ONLY

AFP National Guideline on upholding the rights of children during
investigations

1. Disclosure and compliance

This document is marked For Official Use Only and is intended for internal AFP use.

Disclosing any content must comply with Commonwealth law and the AFP National Guideline on
the disclosure of information.

Compliance

This instrument is part of the AFP’s professional standards framework. The AFP Commissioner’s
Order on Professional Standards (CO2) outlines the expectations for appointees to adhere to
the requirements of the framework. Inappropriate departures from the provisions of this
instrument may constitute a breach of AFP professional standards and be dealt with under Part
V of the Australian Federal Police Act 1979 (Cth).

2. Acronyms

AFP Australian Federal Police

CRC Convention on the Rights of the Child

PROMIS Police Real-time Online Management Information
System

3. Definitions

Appointee – means an AFP appointee as defined in s. 4 of the Australian Federal Police Act
1979 (Cth).

Best interests – refers to considerations such as the person’s emotional, physical and mental
wellbeing, and the upholding of their legal rights.

Child – is defined in the Convention on the Rights of the Child.

Detention Facility – is defined in the AFP Commissioner’s Order on operational safety (C03)

Interview friend – is defined in s. 23K of the Crimes Act 1914 (Cth).

Prescribed procedure – is defined in s. 3ZQA of the Crimes Act 1914 (Cth).



Watch-house – is defined in the AFP National Guideline on persons in custody and police
custodial facilities.

4. Guideline authority

This guideline was issued by the Deputy Commissioner Operations using power under s. 37(1)
of the Australian Federal Police Act 1979 (Cth) as delegated by the Commissioner under s. 69C
of the Act.

5. Introduction

This guideline outlines appointee obligations to ensure compliance with safeguards under
Australian law and international obligations when undertaking investigations which involve
persons who are, or claim to be, children.

6. Policy

It is critical to use best efforts to establish the age of a person suspected of committing a
Commonwealth offence at an early stage in the investigation process, to assist in determining
whether:

special investigatory safeguards directed at juveniles apply (e.g. the 2 hour investigation
period required by Part IC of the Crimes Act 1914 (Cth))
a prosecution should commence in accordance with the Prosecution Policy of the
Commonwealth, particularly sections 2.15–18 concerning the prosecution of juveniles
international obligations targeted at protecting juveniles are applicable
the suspect should be prosecuted in an adult or children’s court
the suspect should be detained in an adult or juvenile detention facility.

7. International Obligations

The Convention on the Rights of the Child (CRC) contains specific obligations owed to children
(i.e. persons under the age of 18 years).

The obligations apply to Australia as a whole, including the federal, state and territory
governments.

7.1 Benefit of the doubt where age is in question

Appointees may come into contact with a person claiming to be a child in the normal course of
their duties and the interaction may result in the questioning, detention, arrest and prosecution
of that person.

Where a person claims to be a child, and it is reasonable from the person’s physical appearance
and psychological maturity that they could be a child, then the person must be given the
benefit of the doubt that they are in fact a child. This ensures that all persons who come into
contact with the AFP, and who possibly could be children, receive the benefit of the protections
for children under Australian law and Australia’s international obligations.



Where a person claims to be under 18 years of age, an appointee must have a high degree of
certainty, based on reliable documentary evidence or other reliable evidence, that a person is
18 years or older before treating them as an adult.

In some circumstances, an appointee may have strong suspicions that a person is an adult
despite their claims that they are a child. In the absence of reliable evidence demonstrating a
person is an adult, the benefit of the doubt should be applied.

7.2 Use of prescribed procedures to assist with determining age during
investigations

Division 4A, Part IAA of the Crimes Act 1914 (Cth) provides for the use of prescribed medical
procedures by investigating officials and judicial officers to assist in determining age, where it is
necessary to determine if the person is under 18 years because it is relevant to the rules
governing the person’s detention, the investigation of the offence or the institution of criminal
proceedings.

Per ss. 3ZQB–3ZQC of that Act, a prescribed procedure to assist in determining age may only
be carried out:

following the informed consent of the suspect and a parent or guardian (or in their
absence, an independent adult person), or
under a magistrate’s order.

Note: in the absence of a court order, informed consent from a person and, for a child, a
parent or person acting in that role, is an essential legal requirement before any medical
procedure can be carried out on a person.

Where a particular medical procedure is prescribed in the Crimes Regulations 1990 (Cth) (e.g.
wrist x-ray) and utilised by an investigating official, analysis of the results of the procedure
should not be used on its own as conclusive evidence of age. This information should be used
together with other available evidence to try to best assess the person’s age.

Where a suspect claims to be a child and in the absence of any other reliable evidence of age
(i.e. other than analysis of the results of a prescribed procedure), appointees must apply the
principle of the benefit of the doubt and treat the person as a child.

7.3 Best interests of the child

Per Article 3 (1) of the CRC, appointees must ensure that when dealing with persons who are
children (or persons to whom the benefit of the doubt applies), the best interests of the person
are a primary consideration in every decision and action taken in relation to that person.

Appointees must ensure that other considerations (e.g. law enforcement or policy objectives)
are not seen as of greater priority than the person’s best interests.
‘Best interests’ refers to considerations such as the person’s emotional, physical and mental
wellbeing, and the upholding of their legal rights.

7.4 Children are detained only as a measure of last resort and for the shortest



period of time

Per Article 37 (b) of the CRC, in addition to ensuring the child’s best interests are a key focus,
appointees should be aware of the provisions under the CRC relating to detention and
imprisonment.

Appointees considering detaining a child (or person claiming to be a child) must consider all
other options and only detain as a matter of last resort.

Appointees should also ensure that all activities undertaken in relation to a child (or persons to
whom the benefit of the doubt has been applied) are undertaken in an expeditious manner.
Note: this helps ensure that the person, if detained, will spend the shortest possible time in
detention prior to decisions being made about charging, commencing a prosecution and the
initiation of court proceedings, and that all children, whether in detention or not, have their
cases considered with as little delay as possible.

7.5 Children deprived of their liberty are separated from adults

Under international law the Commonwealth is responsible if state and territory authorities do
not appropriately implement Australia’s obligations under the CRC.  Appointees must ensure
that where children (or those to whom the benefit of the doubt has been given) are charged at
a state or territory police watch-house, the state or territory police/correctional staff are
advised that the person charged is to be treated as a child. Per Article 37 (c) of the CRC, this
means they should generally be held separately from adults in any correctional facility, unless,
taking into account the person’s best interests as a primary consideration, it is considered
appropriate in the circumstances for them to be held with adults.

For example, it may be appropriate in some circumstances to hold a child in an adult facility
where that facility is much closer to the child’s family than any children’s facility, enabling
regular visits. Note that the convenience of correctional authorities is not sufficient reason for a
child (or person to whom the benefit of the doubt applies) to be detained with adults.

Appointees should provide to state or territory watch-house and correctional authorities all
information the AFP holds relevant to the age of a child (or person to whom the benefit of the
doubt applies) who is to be detained by those authorities. This will assist those authorities best
assess the appropriate place to detain the person.

If the date of birth of the person is unknown, this should be stated in any documentation from
state or territory authorities requiring the date of birth to be provided. A nominal date of birth
should not be created.

Where appointees have applied the benefit of the doubt (i.e. that a person is more likely than
not to be a child), but suspect that the person may be over the age of 18 years, appointees
should take all reasonable steps to alert watch-house and custodial authorities to the
circumstances. It should also be made clear that as the AFP is unable to conclusively determine
the age of the person, they are to be given the benefit of the doubt and treated as a child until
a court makes a determination as to age.

8. Interview friend/independent adult person



Where an appointee is investigating an alleged offence where the suspect is a child, or a person
who has been given the benefit of the doubt as to whether they are a child), special protections
for persons under 18 years should be applied per Part IC of the Crimes Act 1914 (Cth). This
includes ensuring the presence of an interview friend before and during questioning of a
suspect, per s. 23K of that Act.

Appointees seeking consent from a person to undertake a prescribed procedure under section
3ZQC of the Crimes Act 1914 to help assess a person’s age must:

complete a Consent by parent/guardian/independent adult to carry out a prescribed
procedures (wrist x-ray) form (AFP Investigator’s Toolkit)
ensure that where a parent or guardian is not available that the interview friend and/or
independent adult person is aware that their role is to act in the best interests of the
suspect. That is, in the same way as a parent or guardian would be expected to, i.e.
considering and protecting the suspect’s physical, mental and legal interests.

Note: protecting the suspect’s legal interests is more than simply observing the interaction
between appointees and the suspect, ensuring the suspect understands what is happening and
providing a reassuring presence for the suspect. It involves independently assessing what best
serves the suspect’s legal interests, and proactively taking steps to protect those interests like
a parent or guardian of a child. For example, it is not the independent adult person’s role to
simply consent to a prescribed procedure just because the suspect has also consented. The
independent adult person must make their own judgement as to what best serves the suspect’s
legal interests taking into account the information provided to them.

Appointees should ensure the interview friend/independent adult person acknowledge their role
in protecting the suspect’s physical, mental and legal interests.

9. Recording of decisions

Appointees must ensure that all decisions and actions that have been taken in relation to
dealing with a child, and that have led to their interview, detention or arrest, are recorded
appropriately in PROMIS.

10. Further advice

Queries about the content of this guideline should be referred to the Manager Operations Crime
Operations.
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AFP forms

Consent by parent/guardian/independent adult to carry out a prescribed procedures (wrist
x-ray) (AFP Investigator’s Toolkit).
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